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Passed by Shri Adesh Kumar Jain, Joint Commissioner (Appeals)

Tr Arising out of Order-in-Original No. 02/AC/DEM/MEH/GSTfFarun Kumar Industries/2023-

24 dt. 31.07.2023 issued by The Assistant Commissioner, CGST, Division Mehsana,Gandhinagar Cornmissionerate.

U 3$itatnat ©r zr© vd var Name & Address of the Appellant / Respondent
llant

M/s Tarun Kumar Industries (Legal Name
Vinod Kumar Gokaldas prajapati), Plot

No. 132, Gozaria GIDC, Dist. IVlehsana

Guiarat – 382825

ResDondent
The Assistant Commissioner. CGST
Division IVlehsana, Gandhinagar
Commissionerate
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases where
one of the issues invoFved relates to place of supply as per Section 109(5) of CG5T Act, 2017.

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as mentioned in

para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017
ii,

(iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and shall be .:

accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit involved or the
difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty determined in the order .
appealed against, subject to a maximum of Rs. Twenty-Five Thousand.i

i

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
d6iuments either electroniCally or as may be notified bV'the Registrar, Appellate Tribunal in FoRM GST APL- !
05, on common portal as prescfibed under Rule 110 of C'GST RuIEs, 2017, ibId shall be accompanied by a copy :
of the order appealed agdinst within seven days of filing FORM GSt APL-65 online. ' ' ' '

i (i) (8) of the CGST Act, 2017 after paying -
(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is

admitted/accepted by the appellant, and
(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in addition to the

amount paid under Section 107(6) of CGST Act, 2017, arising from the said order, in relation to which
the appeal has been filed.

) )rder, 2019 dated 03.12.2019 has provided
that the appeal to tribunal can be made within three months from the date of communication of Order or
date. on which the President or the State President, as the case may be, of the Appellate Tribunal enters
officb, whichever is later.
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For elaborate, detailed and latest provisions relating to filing of appeal to the appellate authority, the {

appellant may refer to the website &ww@ic.gov.in.
d
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F.No. : GAPPL/ADC/GSTP/2874/2023-APPEAI,

ORDER-IN-APPEAL
Brief Facts of the Case :

M/s' Tarun Kumar Industries, Legal Name: Vinod Kumar Gokaldas

Prajapati, Plot No. 132, (JOzaria GIDc2 Dist: Mehsana2 Gujarat_382825

(hereinafter referred tO as “the appellant”) J holding GST Number

24ABJPP9767DIZ9 has filed appeal against Order-In-Original No .
02/AC/DENI/IW8iH/ GST/Tarun Kumar Industries/2023-24, dat,d 31.07.2023

(hereinafter referred to as the “impugned order”) passed by the Assistant

Commissioner, CGST & C .Ex. 2 Division_ Mehsana? Gandhinag.ar

Cornmissionerate (hereinafter referred to as the “adjudicating authority”).

2(i). The facts leading to this case are that Ole appellant is engaged in

manufacturing of Sulphates; Alums; Persulphates) Peroxosulphates _ other

sulphates of copper. An investigation was conducted in the case of M/s. Ankur
Trading, Ahmedabad (GST No.24BHCPA3520Klzw) by the Officers of (--GST

Ahmedabad South Commissionerate, wherein J it was revealed that no such

firm was functioning at the given premises, which indicates that M/s. Ankur
Tradlng was operating only on paper and had issued sales invoices ’ without

suppIYing of goods with an intent to pass illegal input tax credit. The said firm

was fictitiously floated on the base of forged documents by Shri MoIld Ashraf

Abdul Sheikh and all the sales invoices issued by M/s. Ankur Trading?

are bogus and involve invalid ITC, which have been availed and

by various firms, without actual movement of goods. Further2 the

South Commissionerate vide their said letter dated 30.01.2020

forwarded the Panchnama dated 17. 12.19 . drawn at the registered

'prenlises of M/s. Ankur Trading and the recorded statement of Shri Mt)hd

Ashraf Abdul Sheikh, who resides on the registered address of M/s. Ankur

Trading under section 70 of CGST Act, 2017.

edabad
;: $b::I

=dabad

Invoice No. & Date casT + SGSTValue in Rs Total invoice value

63,86, 160AG095, 29.06.2018 11,49,510 75,35,669

AG097, 30.06.2018 12,28,48268,24,900 80,53,382

Total 23,77,992

2(ii). On further investigation, it is revealed that the appellant had

availed ITC on the strength of the fake invoices generated by M/s. Ankur

Trading. The detail is as under:-

The appellant had received inward supply of goods worth Rs. 1,32,11,060/- in

the month of June 2018 with the involvement of total tax of Rs. 23,77,992/-

(CGST amounting Rs. 11,88,996/- and S(}ST amounting Rs. 11,88,996/-) on

the fake invoices generated by M/s. Ankur Trading. Further, an inquiry was
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coul.ie of investigation. Shri And

firm and Shri Vinodbhai

agreed to reverse/pay the said

issued by M/s A_nkur Trading
within 15 days from

(,okaldas Prajapat1

letter dated 25.02.2020, wherelr1'
ITC R,. 23,77,992/- theY

no. D12402200537-’g90 dated

pay the ,ut,tanding a“=ount

Shri Vinodbhai Gokaldas Prajapat1

under Sec-tion 70 of the Central

0 et + 2 () 2 () t) e f() r e ttI e S tL P Ie H][ i •][HtendLen tO

T,*. Hq„. (Anti-Evasion) Ga=:L(it=inagar

of Shri Vinodbhai Gokaldas Prajapat1'

(.JOOds and Services Tax Act) 201/ )

of 'Tarun Kumar industde?; t LaLt

and trading of Copper Sulphate

under Central (JST under
scrap purchased from MIs

9726229292); that he has been

'2019-20 dated 30.01.2020 from

& C.Ex. Ahmedabad South

C,okaldas Prajapati stated that it

in issuing of fake invoices) hence

litigation) So he voluntarily agreed to

interest and 'penalty as applicable

Las paid UP the amount of tax vide DRC-03
of interest the jurisdiction officer

of C(.JST Act 2017, for short paYment of

the illor.t amount of interest of Rs'

authoriq, has not consider the

74(5) of the C(,ST Act) 2017 due to the
of interest: therefore passed an order to

S. 74(1) of the C(IST Act, 2017, due tO short
_ in view of the above the appellant is

; 292/_ (CGST Rs. 102102646/_ and SGST Rs

t„m, .f S,'.ti.n 74(1) ,f the CGST Act> 2017'
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3. Accordingly, the appellant was issued Show Cause Notice. The

impugned Show Cause Notice has been adjudicated by the adjudicating

authority vide the impugned order dated 31.07.2023. The adjudicating

authority has passed the impugned order on the following grounds:

the taxpayer has tamseK aiwtitte(! the fact that Input Tax Ore(lit has been

auaite(i and utilized on the strength of fake invoices issued' by M/s AIL}mr

Trading Co. Therefore, there is no need to prove it again on the part of

(iepartvLent;

that the Taxpayer has suppressed the facts with an intention to cu;aa

inadmissible and irregular ITC credit of CGST and SGST amounting to

Rs.23,77,992/- in a frauciulent manner without actual receipt of goods

(luang the vtonttts of June 2018;

the Taxpayer has deposited the amount of Rs.23,77,992/ - vicIe various

DRC-03. The same is required to be appropriated under Section 74(5} of

the CGST Act, 201 7;

that the Taxpayer has deposited Rs.6,42,060/- vide DRc--03 dated

30.3.2020 and Rs. 2,42,890/- vide DRC'-03- dated-267.2023. The same is

required to be appropriated under the provision of section 50(3) or cc,ST

Act/ S(}ST Act, 201 7;

ttlat the Taxpayer 'has <ieposke(i the amount of Rs. 3,56,700/ - towards

penalty vicie DRC-03 dated 30.3.2020. The .same is required to be

appropriated under the protasions of Section 122(1){uii} read with Section

74(1) of the CGST Act, 2017;

the TaxpaYe7 has paid Rs.23,77,992/ (as Tax), Rs.6,42,060/-(as interest)

’ and Rs.3,56,700/- (as 15% penalty) on 30.3.2020 u,h,„,a, th, T.„p„y„

was required tO paY interest Of Rs. 8J35,693/ -, therefore, the con(hUorb of

payment of interest has not been fuLfIlled by 'them. Accorchngtq> !jtrta that

request for concluding the notice as provided under Section 74(5) is not

Legally correct and sustainable in the eyes of tau>.

& Being aggrieved with the impugned order, the appellant preferred
this appeal on 22.09.2023 on the following grounds:-

The appellant has paid the tax with interest (Rs. 193633/_ shod.} a{a 15%

penaltY bef07e issuing show cause Ytoace clad difference arnouraofiraerest
of Rs.2,42,890/ - before issuing the order.

The appellant is regular tax payer and faacl the problem due to bogus

billing CCI,rhea out by the agent or supphers2 the ctppeua,nt has paid the tax.
to the suppliers and again to the GST department <.dso.
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The appellant irttantion boas not maIapde and he could not check. the

gerLu{neness of the suppliers but it's a routine business activity and the
trartsactio=n were carried out with not a bad intention.

When the mount paid as per the ascertainment of the assessee fans short,

the proper offIcer shall issue a SCN for the awtount: of short fall under

Section 74(1) of the C,GST Act, 2017. Therefore, the Proper offIce shall issue

a notice urLcier section 74(1) of the CGST Act, 2017 for the shortfall amount

only.
The appellant has paid the tax interest and 15% penaLty u/ s 74(5) and

short paywtent of interest is due to a simple calculation mastake and it’s a

human nttstake and when the .appellant come to know . the calculation

IIistaIte he has paid the difference a.mount, therefore the appellant should

not be penalized for 100% penalty u/ s 74(1) of the CGST Act-2017.

In the aforesaid. ground the appellant pray for Penalty of Rs.23,77,992/-(C(IST

and SGST) u/s 74(1) of CGST Act-2017 to be waived and it should be

Rs.3l56 l700/- u/s 74(5) of the CGST Act, 2017 as the appellant has already

paid. The appellant pray to give the relief from 'huge penalty and it will disturb
the business of the appellant. Appellant hereby request you to give us a chance

in person before taking any decision.
apTR41

bNAL

Personal hearingjr
Singh

}!EAIR:EIVtG:

in the matter was had on 19.10.2023. Shri Narendra

gankhla, Tax Practioner, Authorized Representative appeared in person

on behalf of the appellant in the present-appeal. During P.H. he has submltted
that no DRC-OIA has been- issued. Taxes alongwith interest and 15% penaltY

under Section 74(5) has been paid. Only some part of interest not paid due to
calculation error. Department has not informed at any pint of time other that

SC’N. The difference in interest'is also paid before issue of Order in Original. In

view of above requested to allow appeal. Also submitted documents during P.H.
showing payment details

I){§©tass iom and Findings:

6. 1 have carefully gone through the facts of the' case available on record

and groUnds of appeal in the Appeal Memorandum as well as the oral
submissions made by the appellant at the time of hearing. The issues to be

decided in the present appeal are whether the appellant is liable to paY penaltY

of Rs. 20,21,292/- (CGST Rs. 10,10,646/_- and SGST Rs. 10,10,646/-) in terms

of Section 74(1) of the C(IET Act, 2017?
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they voluntarily agreed to pay the outstanding dues along-with interest :nd

pena® as applicable. Accordingly, the appellant-has paid UP the amount of taR

of Rs. 239777992/-, interest of Rs. 62429060/- and 15% penalW i'e Rs

3 56,700/_ (15 % ,f ta, ,m,unt ,f Rs. 23,77,992/-) vide DRC-03 before .the

issue of SCN dated 31.03.2022 .

7(ii). Further it is observed that the appellant has been issued DRC- pIt
on 25.03.2022 and also requested to conclude the proceedings initiated agaInSt

them as they had deposit,d th, ,m,.unt .f ta, '1”ng with interest and penalty

prior to issuance of show cause notice i'e' on 31'3'2022- in this regaJ. 1
,b,,„,, th,t ,, p,, p,.,i,i,n, ,f sub-Section (5) and sub-Sec;tio== (6) c)£ Sectl011

74 of the CGST Act2 2017 prOvides as under:

„(5) Th, p„„„, ,ha„g,abt, with tax may, before ser”ice. QJ ”otice u”def

su,bsec,tan (1)> pay the amount of tax along with interest payable under sectIon

50 and a penalty ,qui„',k„t t. Mt,,n p„ ,,nt. 'f 'u'h tax on the basis o/ his

ouln asce,t„i„m,„,t .f ,u,ht„„ .„ th, t„* a, a,,,naked by the proper aJBcer a"d

#dorm the proper of$cet in writing of such paYment"'

of$cel.y on receipt dr such kaormcabn, shall not serue cmg notice

(1)> in respec} of the tax so paid or anY penaltY paYable undeF

of this Act or the rules made thereun(ier' "

proper
sub-section

orts

# {ii)ez

J

Rs.23,77,992

In the instant case? it is observed that the appellant has paid

/_ (,, T,*) by 27.ro.2020, Rs.6,42,060/-(as interest) on

30.03.2020 and Rs.39562700/_ (as 15% penalty) on 30.3.2020 whereas the

'pp,na„t wa, ,,qui„d t. pay t,t,1 interest of Rs. 8,35,693/-, hence made

,h'„t pay,.,nt ,f int„,,t of Rs. 1,93,633/- (Rs. 8i35,693/- minl'S Rs

6 42)(360/_) . However it is observed that in the instant case the appellant had

already made payment of tax2 penalty and interest of Rs. 6,42,060/- before

issue of S(...,N. The appellant has only made short payment of interest of

Rs.12932633/_ due tO a siMple calculation mistake and when theY came tO
know the calculation mistake they had paid the difference amount before the

issue of Order in Original.

8(i). In view of above it is observed that the appellant had paid the Tax
vide DRC No. D12402200537890, dated 25.02.2020) DRC No'

D1240620034968> dated 04.06.2020) DRC No. D12407200471963, dated

24.07.20207 DRC No. D12408200219111, dated 18.08.2020) DRC No'

D12409200097048, dated 09.09.2020) DRC No. D1240200027879, dated

03.ro.2020,nd DRC' N.. Dc24r0200462859, dated 27.ro.2020 per=alty vide
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Act, 2017.

" Appellant" .
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The appeal filed by the appellant stands disposed of in above terms

(J:uh';
Joint Commissioner (Appeals)

Date: 20. 1 1 .2023

”““' ZS
(Sandh£r Kumar)
Superintendent (Appeals)
By R.P.A.D.
M:/ s. Tarun Kumar Industries, . . n . +.
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Gujarat-382825

5. HH:t (sy}tMW{sT Appeals’ Ahmedabad'
a/Guard File .
7. P.A. File.




